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JUDGEMENT 

1. Prosecution case, in brief, is that one Smt. Jonaki Devi lodged an ejahar 

before the Officer-in-Charge, Tihu P.S. on 28.01.17 alleging inter-alia that after 

her marriage with accused no 6, Sri Mridul Baruah, which was solemnized about 

three years ago from the date of lodging the FIR, the accused no 2 and accused 

no 4 namely Makani Baruah and Sangita Khanikar respectively, who are the in-

laws of the informant, harassed the informant for about six months in connection 



 

 
 

with dowry demand. The husband of the informant/accused no 6 is a BSF jawan 

and he usually lives outside Assam in connection with his work. At that time 

accused no.1/father-in-law of the informant also used to make unwanted 

advances towards the informant which she kept ignoring. Accused no 1 also used 

to write letters to the informant regarding the same. When the informant 

informed the matter to her husband, he returned home and brought the 

informant to her parental house at Tihu where she has been living for about two 

and half years. During that period the husband of the informant/accused no 6 

also used to come to her parental house sometimes and stay there with her. He 

was there till the previous day of lodging the ejahar.  On 27.01.17 at about 10:00 

am, the accused no. 2, 3, 4, 5 and 7 visited the parental house of the informant 

and they influenced the accused no 6 against the informant as a result of which 

the accused no 6 assaulted the informant. Taking advantage of the situation 

accused no 2, 3 and 4 also assaulted the informant. They also threatened to take 

the informant to Sibsagar and assault her. The informant somehow managed to 

escape from there to the back side of her house where she fell down in a ditch. 

Unable to find the informant, the accused persons took away the trunk from the 

house of the informant which contained clothes, gold ornament of 1 (one) ana, 

cash amount of Rs. 96,000/- (rupees ninety six thousand) and bank documents 

etc.  The husband of the informant also went away with the accused persons.  

Hence the case.   

2. On receipt of the ejahar, Tihu P.S. Case No. 20/17 U/s 498-A/380 I.P.C. 

was registered and investigated into. On perusal of the case record it is found 

that the I/O of the case has filed the charge sheet against Gileswar Barua u/s. 

498-A IPC, against Mridul Baruah u/s. 448/498-A IPC and against Makani Baruah, 

Kailash Khanikar, Sangita Khanikar, Rinimoni Madahi Das and Pulakesh Das u/s. 

448/498-A/34 IPC and accordingly my predecessor in office had framed charge 

against Mridul Baruah, Pulakesh Das, Kailash Khanikar, Makani Baruah, Rinimoni 

Madahi Das and Sangita Khanikar u/s. 498-A/448/403/34 IPC and against 

Gileswar Baruah u/s. 498-A IPC.  

3. On appearance before the court, necessary copies were furnished to the 

accused persons and the charges were read over and explained to the accused 

persons to which they pleaded not guilty and claimed to be tried. 



 

 
 

4. In support of its case, prosecution side examined 6 (six) witnesses. The 

accused persons were examined U/s 313 Cr.P.C. wherein they took the plea of 

denial.  Defence has examined no witness. 

5. I have perused the case record and carefully gone through the evidences 

on record. On perusal it is seen that my predecessor-in-office had framed 

charges u/s 498-A/448/403/34 IPC against the accused persons Mridul Baruah, 

Makani Baruah, Sangita Khanikar, Kailash Khanikar, Rinimoni Modahi and 

Pulakesh Modahi and framed charge u/s 498-A IPC against accused Gileswar 

Baruah. Further perusal of case record reveals that there are sufficient materials 

u/s 379 IPC against the accused persons Mridul Baruah, Makani Baruah, Sangita 

Khanikar, Kailash Khanikar, Rinimoni Modahi and Pulakesh Modahi. However, 

there is no materials u/s 403 IPC against the accused persons. As such I deem it 

fit to alter the charge from sec 403 IPC to sec 379 IPC by invoking sec 216 CrPC. 

Charge u/s 379 IPC has been framed against the accused persons Sangita 

Khanikar, Mridul Baruah, Makani Baruah, Kailash Khanikar, Rinimoni Modahi and 

Pulakesh Modahi vide order dated 11.7.18 which is read over to them to which 

they pleaded not guilty and claimed to be tried. As such the present charges 

against the accused persons Sangita Khanikar, Mridul Baruah, Makani Baruah, 

Kailash Khanikar, Rinimoni Modahi and Pulakesh Modahi are sec 448/498-

A/379/34 IPC and sec 498-A IPC against accused Gileswar Baruah. The defence 

side had been given the opportunity to cross-examine the prosecution witnesses 

in respect of the charge which had been altered but the defence declined to do 

so. 

6.     I have heard arguments of the learned counsels for both the sides at 

length, gone through the case record and perused the evidence carefully.                                                       

 

POINTS FOR DETERMINATION ARE: 

6. (i) Whether the accused persons namely Mridul Baruah, Pulakesh 

Das, Kailash Khanikar, Makani Baruah, Rinimoni Madahi Das and Sangita 

Khanikar, on 27.01.17 at No.2 Nathkuchi at Tihu under Tihu P.S., being the 

husband, mother-in-law and relatives of the informant, in furtherance of their 

common intention, committed house trespass into the dwelling house of the 

parents of the informant, and thereby committed an offence punishable u/s. 

448/34 IPC? 



 

 
 

(ii)    Whether the accused persons namely Gileswar Baruah, Mridul 

Baruah, Pulakesh Das, Kailash Khanikar, Makani Baruah, Rinimoni Madahi Das 

and Sangita Khanikar, being the husband, in-laws and relatives of the informant, 

in furtherance of their common intention, committed cruelty on Smti. Jonaki Devi 

and thereby committed an offence punishable u/s. 498-A/34 IPC? 

(iii)   Whether the accused persons namely Mridul Baruah, Pulakesh Das, 

Kailash Khanikar, Makani Baruah, Rinimoni Madahi Das and Sangita Khanikar, on 

27.01.17 at No.2 Nathkuchi at Tihu under Tihu P.S., in furtherance of their 

common intention, intending to take dishonestly a certain movable property, 

namely, a trunk, out of the possession of the informant without her consent, 

moved it in order to such taking, and thereby committed an offence punishable 

u/s. 379/34 IPC? 

 

DISCUSSION, DECISION AND REASONS THEREON: 

7. Before going to decide the points for determination, let me 

describe the evidence in brief. P.W.1/informant, Smti. Jonaki Devi, has stated in 

her evidence that she lodged the ejahar.  Accused Gileswar Baruah is her father-

in-law, Makani Baruah is her mother-in-law, Mridul Baruah is her husband, 

Sangita Khanikar is her elder sister-in-law, Kailash Khanikar is the husband of 

Sangita Khanikar, Rinimoni Modahi is her younger sister-in-law and Pulakesh 

Modahi is the husband of Rinimoni Modahi. On 28.07.14, P.W.1 eloped with 

accused Mridul Baruah and got married with him. After that she stayed in the 

house of accused Mridul Baruah, which is at Sibsagar, for three months as 

husband and wife and after that they came back to Tihu and registered their 

marriage. During P.W.1’s stay at her matrimonial house, accused Sangita 

Khanikar, Kailash Khanikar and Makani Baruah used to demand gold ornaments, 

vehicle and other dowry related things from P.W.1. Accused Gileswar 

Baruah/father-in-law of the informant/P.W.1, however, told PW 1 not to fulfil 

such demands and asked her to stay with him in the absence of her husband. 

One day P.W.1’s father-in-law even attempted to outrage the modesty of PW 1 

and also wrote a letter to her. When P.W.1 informed all the above matters to her 

husband/accused No.1, he came back from his workplace and asked P.W.1 to 

reside at his sister’s house. Accused Mridul Baruah works as a B.S.F jawan and 

usually stays outside.  P.W.1 showed the letter to her husband which was given 

to her by her father-in-law.  In the letter her father-in-law mentioned that he 



 

 
 

loves P.W.1, P.W.1 has to stay with him and he would give property to her. 

Accused Mridul Baruah took P.W.1 to the house of accused Sangita Khanikar and 

there P.W.1 and her husband told them about the matter and showed them the 

letter.  PW1’s husband/accused Mridul Baruah wanted PW 1 to stay at accused 

Sangita Khanikar’s house but the family of Sangita Khanikar refused to keep her 

with them. Sometimes accused Mridul Baruah used to come from his service and 

stay at PW 1 parental’s house. Sometimes accused Mridul Baruah also used to 

bring P.W.1 to his brother-in-law’s house at Charaimari. Once Mridul Baruah’s 

sister had even rebuked P.W.1.  On 3-01-2017, accused Mridul Baruah came 

from his service and stayed at P.W.1’s parental house.  Later, on 27.01.17 

accused Kailash Khanikar, Sangita Khanikar, Makani Baruah, Pulakesh Madahi 

and Rinimoni Madahi came to the parental house of P.W.1.  At that time P.W.1 

was taking bath. After taking bath when PW 1 came out to talk with them, 

accused Sangita Khanikar hit PW 1 from behind enraged with the fact as to why 

PW 1 did not come out to talk to them as soon as they had come to her house. 

After that accused Mridul Baruah kicked P.W.1 on her stomach. When P.W.1 

asked her husband about the reason of assault, all the accused persons 

assaulted PW 1 stating that she had to go to her matrimonial house that very 

day.  After that P.W.1 saw Sangita Khanikar and Pulakesh Madahi bringing out 

her trunk to the gate. P.W.1 laid senseless in a ditch which was at the back side 

of the house. The accused persons took away the trunk of P.W.1 which 

contained gold bangles, gold chain, gold ring which was given by her husband, 2 

pairs of “Paat” cloths, 1 pair of “Muga” cloth, 18 pairs of “Mekhela Sador”, 15 

nos. of “Gamosa”, 2 nos. of nighties, 8 nos. of peticoat, 15 nos. of blouses, 1 no. 

of mosquito net, 1 no. of bed sheet, 1 no. of shawl, 3 nos. of handkerchief, 1 no. 

of iron and cash amount of Rs. 96,000/- (rupees ninety six thousand).  Out of 

the said Rs.96,000/-, Rs 51,000/- belonged to her husband and Rs 45,000/- 

belonged to her father. Accused Mridul Baruah told P.W.1 that he would keep her 

if she stays at her matrimonial house, otherwise, he would marry another girl.  

P.W.1 had a stomach ache after 2 (two) days of the incident and when she called 

accused Mridul Baruha over phone to take her to doctor, he refused to do so.  At 

that time PW 1 was pregnant but she had a miscarriage. After that P.W.1 lodged 

the ejahar at Tihu Nathkuchi P.P.  Ext.1 is the ejahar and Ext.1 (1) is the 

signature of P.W.1.   



 

 
 

8. In her cross-examination, PW 1 has stated that on 10.10.14 

accused Mridul Baruah took her to her parental house and since then she has 

been staying there. Four out of all the accused persons assaulted PW 1 for 

around 45 minutes but blood did not ooze out from her. PW 1 does not know 

whether there was any black spot on her head as a result of such assault.  All the 

accused persons had slapped P.W.1.  P.W.1’s parents were at home at that time. 

At the time of the assault, PW 1’s father was at the back side of the house but he 

came during the assault. People used to pass by the road which was in front of 

PW 1’s house. PW 1’s parents did not make any noise. P.W.1’s father told the 

accused persons not to fight and her mother restricted them.  The width of the 

trunk was about 4 feet and its height was about one and half feet.  It is not a 

fact that the accused persons did not take away the trunk.  P.W.1 does not 

remember when the police interrogated her. Police took the Xerox copy of the 

letter which was given by accused Gileswar Baruah.  It is not a fact that P.W.1 

has not stated before police that she showed the letter to Sangita Khanikar and 

Kailash Khanikar and they read the letter. It is not a fact that P.W.1 has not 

stated before police that accused Sangita Khanikar, Mridul Baruah, Makani, 

Pulakesh and Rinimoni assaulted her. It is not a fact that P.W.1 has not stated 

before police that there were gold ornaments and iron in the trunk and that she 

was one month pregnant at that time. In the FIR, the reason for delay of one 

day in lodging the FIR has not been stated. P.W.1 does not remember who wrote 

the ejahar.  It is not a fact that P.W.1 lodged the case falsely.  It is not a fact 

that accused Mridul Barua came to take back PW 1 but PW 1 refused to go with 

him. It is not a fact that the accused persons did not demand any dowry.  It is 

not a fact that P.W.1 stated falsely. P.W.1 neither informed the matter to the 

villagers of accused Mridul Baruah nor informed the police regarding the dowry 

demand. However, she further stated before the Court that accused Mridul 

Baruah has asked her not to do so.  

9. P.W.2, Ajit Ch. Sarma, has stated in his evidence that informant is 

his daughter and he knows the accused persons.  On 27.01.17, accused Sangita 

Khanikar, Makani Baruah and Kailash Khanikar came to P.W.2’s house. At that 

time P.W.2 was working on the back side of his house when he suddenly heard 

hue and cry. When P.W.2 came inside the house, he saw that the accused 

persons assaulting his daughter. Accused Sangita Khanikar pushed his 

informant/PW 1 and punched her. P.W.2’s wife tried to stop the fight, but she 



 

 
 

could not. The accused persons told P.W.2’s daughter that she had to go to 

Sibsagar with them and dragged her. When the informant/PW 1 requested them 

to stop fighting and said that she would go on the next day, the accused persons 

again tried to assault her.  In such a situation, informant somehow managed to 

escape from there but she fell into a ditch at the back side of her house. When 

the accused persons could not find PW 1 they took away her trunk which 

contained her money, clothes, pass book etc.   

10. In his cross-examination, PW 2 has stated that on the day of the 

incident, the accused persons came to P.W.2’s house on the occasion of Bihu. At 

the time when the accused person entered the house there was no dispute but 

after sometime they started an argument with PW 1. At the time of argument PW 

2 was working at the back side of the house. P.W.2 has not seen the argument 

between the informant and the accused persons.  The main reason for the 

argument was the lecherous behavior of PW 1’s father-in-law towards her.  

There was no other reason for the argument on that day, but there was demand 

of dowry on earlier occasions by the accused persons. However, on the date of 

the incident also demand was made by Sangita Khanikar and Kailash Khanikar.  

P.W.2 and his daughter have not lodged any case against PW 1’s father-in-law.  

It is not a fact that on the date of incident, the accused persons had come to PW 

1’s house only to take PW 1 with them and that there was no argument on that 

day. The accused persons lifted the trunk from his house and took it away but he 

does not but after that he does not know whether they took it in a car or not.  It 

is not a fact that P.W.2 wanted his daughter and son-in-law to stay in PW 2’s 

house but when his son-in-law refused to do so, PW 2 lodged the case.  It is not 

a fact that no argument took place on the date of the incident and that P.W.2 

deposed falsely.   

11. P.W.3, Smti. Gita Devi, has stated in her evidence that the 

informant is her daughter and she knows the accused persons. In the month of 

January, P.W.3’s son-in-law came to her house during his leave.  On the next day 

other accused persons also came to P.W.3’s house. At that time P.W.3’s husband 

was working on the back side of the house and her daughter/informant was 

bathing. When the informant came out to meet the accused persons, the elder 

sister of accused Mridul Baruah namely accused Sangita Khanikar slapped her.  

Then all of a sudden all the accused persons present there started assaulting the 

informant. At that time the informant somehow managed to escape from there 



 

 
 

but later P.W.3 found her lying in a ditch. Thereafter the accused persons called 

the younger sister of accused Mridul Baruah namely Rinimani Madahi and her 

husband Pulakesh Madahi, who came and took away the trunk of the informant. 

12. In her cross-examination, PW 3 has stated that she does not know 

whether the accused persons had come to her house as guests as it was the 

occasion of Bihu. At that time accused Mridul Baruah was already in her house as 

he has come there on his leave. At the time when the argument took place P.W.3 

was in the kitchen. P.W.3 does not know the reason of the argument. The older 

sister of accused slapped the informant but P.W.3 does not know her name.  It is 

not a fact that the accused persons came to visit as guests and they did not 

argue.  It is not a fact that the accused persons came to take P.W.3’s daughter 

and not the trunk. 

13. P.W.4, Pasupati Pathak, has stated in his evidence that he knows 

the informant but he knows one of the accused persons namely Pulakesh 

Madahi. P.W.4 does not know anything about the incident.  The incident took 

place about one year ago. P.W.4 has only seen from his shop that Pulakesh 

Madahi and along with another person was carrying a box/trunk.  P.W.4 does not 

know who that other person was. 

14. In his cross-examination, PW 4 has stated that he has no 

knowledge of the incident. PW 4 does not know of the name of the person 

standing on the dock but he identified him in the court. The said accused person 

Pulakesh Madahi used to come frequently to the counter of PW4 to buy tickets 

for Sibsagar in night super bus. P.W.4 had not seen the said accused person 

taking away any other trunk/box earlier.   

15.  P.W.5, Md. Moti Rahman, has stated in his evidence that he 

knows the informant and the accused persons. PW 5 does not know anything 

about the incident which took place from one year ago from the date of his 

deposition. On the date of incident, PW 5 met PW 2/the father of the informant 

and asked him what had happened. PW 2 did not say anything but went away. 

On the next day PW 2 told PW 5 that his son-in-law and his son-in-law’s relatives 

took his daughter with them along with a trunk.  P.W.5 does not know anything 

else.  Defence has denied cross-examining this witness.   

16.  P.W.6/I.O., Gopal Talukdar, has stated in his evidence that on 

28.01.2017 he was at Tihu P.S.  On that day the informant lodged an FIR which 



 

 
 

was endorsed to P.W.6 by the O/C, Tihu P.S. for investigation. P.W.6 

interrogated the informant/Jonaki Devi and her parents Ajit Sarma and Gita Devi.  

Thereafter, that P.W.6 went to the place of occurrence, drew the sketch map, 

inspected the place of occurrence, interrogated the witnesses and recorded their 

statements.  During investigation, P.W.6 came to know that the accused persons 

came to the Tihu Bus stand, as such P.W.6 went to the bus stand and 

interrogated some of the people at the bus stand. From there P.W.6 came to 

know that the accused persons had gone to their relative’s house at Charaimari, 

Baksa District.  After taking permission from the O/C, Tihu P.S., P.W.6 went to 

Charaimari village at Baksa District but not finding anyone there he returned to 

Tihu P.S. On 29.01.17, accused Pulakesh Madahi appeared before the P.S. and 

P.W.6 interrogated him at the P.S.  P.W.6 gave notice asking him to bring along 

Rini Madahi. On 10.02.17, Mridul Baruah appeared before Tihu Patroling Post 

with an anticipatory bail. P.W.6 interrogated him at P.S. and allowed him to go.  

On 30.03.17, other 5 (five) accused persons appeared before P.S. with 

anticipatory bail and therefore P.W.6 allowed them to go after interrogating them 

at P.S. and accepting their bail bonds. P.W.6 collected the medical report and 

later submitted charge-sheet u/s. 448/498-A/403/34 IPC.  Ext.2 is the sketch 

map, Ext.2(1) is the signature of P.W.6, Ext.3 is the sketch map and Ext.3(1) is 

the signature of P.W.6.  

17.  In his cross-examination, PW 6 has stated that the incident took 

place on 27.01.17 and the FIR was lodged on 28.01.17.  No grounds of delay 

was mentioned in the FIR. After marriage, the informant stayed at her 

matrimonial house for 6 (six) months after which she stayed at her parental 

house for about two and half year. The informant has stated before P.W.6 that 

her mother-in-law demanded dowry. P.W.6 has not seized anything from the 

place of occurrence.  The informant has not lodged any FIR in connection with 

dowry demand during her stay at her matrimonial house for 6 (six) months.  

During investigation, P.W.6 came to know that the said trunk/box belonged to 

the informant.  It is not a fact that the informant has stated before P.W.6 that 

she had shown a letter to Sangita Khanikar and Kailash Khanikar and accordingly 

they read the letter.  It is not a fact that the informant has stated before P.W.6 

that she was 1 (one) month pregnant at the time of the incident.  P.W.6 has not 

recorded the statement of Kashim Ali.  It is not a fact that P.W.6 did not 

investigate the case properly and he deposed falsely. 



 

 
 

 

I have heard the submissions put forward by Ld. App and the Ld. Counsel for the 

defence and have also carefully gone through the evidences on record. Ld. APP 

has submitted that the prosecution has been able to prove its case against the 

accused persons u/s 498-A/448/379 IPC beyond reasonable doubt. On the other 

hand, Ld. Counsel for the defense submitted that the accused persons are 

innocent and there is not a single eye witness who could corroborate the fact 

stated by the informant that she has been assaulted by the accused persons and 

there was demand for dowry by him. The Ld. Counsel also raised the point that 

the I.O. has not interrogated Kashim Ali marked as “B” in the sketch map. But 

perusal of sketch map shows that it is a newly constructed house and was vacant 

on the date of incident. However, it is pertinent to mention herein that the 

instant case is under Section 498-A/448/379/34 of The Indian Penal Code and 

involves incidents that occurred within the four walls of a house. Section 442 IPC 

specifically deals with “House Trespass”. As such, expecting independent public 

witnesses to the occurrences therein is indeed a long shot. The victim and her 

relatives are the best witnesses in this connection. 

 

 

WITH REGARD TO POINT FOR DETERMINATION NO. 2: 

18. On perusal of the evidences on record it is seen that PW 1 has stated in 

her evidence that accused Sangita Khanikar, Kailash Khanikar and Makani Baruah 

used to demand dowry during her stay at her matrimonial house. She further 

stated that on 27.1.17, the accused persons namely Kailash Khanikar, Sangita 

Khanikar, Makani Baruah, Pulakesh Madahi and Rinimoni Madahi came to her 

parental house, accused Sangita Khanikar first assaulted her and thereafter all 

the accused persons started assaulting her. Accused Mridul Baruah kicked her on 

her stomach. The accused persons assaulted PW 1 stating that she had to go to 

her matrimonial house that very day. PW 1 further deposed that accused 

Pulakesh Modahi and Sangita Khanikar lifted her trunk to the gate. PW 1 further 

stated that she somehow escaped from the place of occurrence and while she 

was on the run she fell in a ditch which was at the back side of her house. PW 2 

also corroborated the evidence of PW 1. PW 2 in his evidence stated that 

accused Sangita Khanikar, Makani Baruah and Kailash Khanikar came to their 

house while PW 2 was working at the back side of his house and after hearing 



 

 
 

hue and cry when PW 2 went inside the house he saw that accused Sangita 

Khanikar pushed PW 1 and punched her. He further deposed that the accused 

persons also dragged PW 1 stating that PW 1 had to go to her matrimonial house 

at Sibsagar that very day. However, PW 1 escaped from there and fell in a ditch 

at the back of their house. During cross-examination of PW 2, he denied all the 

suggestions put to him by the defence counsel. PW 3 also corroborated the 

evidence of PW 1. She stated in her evidence that the accused persons came to 

her house in the month of January, on the occasion of Bihu. On the day of the 

incident, accused Sangita Khanikar slapped PW 1 and later all the accused 

persons started assaulting PW 1. She further deposed that PW 1 somehow 

escaped from there and was later found lying in a ditch. During her cross-

examination, PW 3 deposed that on the day of the incident the elder sister of 

accused Mridul Baruah slapped PW 1 but she does not know her name. However, 

PW 3 identified her before the Court. PW 4 also deposed that on the day of the 

incident he saw from his shop that the accused Pulakesh Modahi along with 

another person was carrying a trunk/box. PW 5 stated that he himself does not 

know anything about the incident but PW 2 told him about the same when he 

had asked PW 2 about it. PW 6/I.O., in his cross examination only denied the 

fact that PW 1 has stated before him that she showed any letter to accused 

Sangita Khanikar and Kailash Khanikar and they read the letter and also the fact 

that PW 1 was pregnant at the time of incident. During the cross-examination of 

prosecution witnesses, nothing could be elicited in favor of the accused persons. 

The defence had put some irrelevant suggestions which the PW’s stoutly denied. 

19. Further perusal of evidence reveals that PW 1 has specifically stated the 

names of the accused persons who had gone to her parental house on the date 

of the incident to be Sangita Khanikar, Kailash Khanikar, Makani Baruah, 

Rinimoni Modahi and Pulakesh Modahi. PW 3 also in her evidence stated that all 

the accused persons were present at the place of occurrence. PW 4 also stated 

that he had seen accused Pulakesh Modahi and one another carrying a trunk on 

the date of the incident. But PW 2, while deposing before the Court, specifically 

stated that Sangita Khanikar, Makani Baruah and Kailash Khanikar had gone to 

their house on the date of incident. Now, though PW 2 has not stated the names 

of accused persons other than Sangita Khanikar, Makani Baruah and Kailash 

Khanikar to be present at the place of occurrence, it can be construed from the 

evidences of PW 1, PW 3 and PW 4 that all the accused persons namely Sangita 



 

 
 

Khanikar, Makani Baruah, Kailash Khanikar, Rinimoni Modahi and Pulakesh 

Modahi had gone to the place of occurrence on the date of incident. Accused 

Sangita Khanikar, Makani Baruah and Kailash Khanikar even admitted in their 

statement u/s 313 CrPC that they went to the parental house of PW 1 while 

accused Mridul Baruah was already living at the house of the informant at the 

time of the incident. Perusal of case record reveals that defence side have 

neither put any relevant suggestions to the prosecution witnesses nor has tried 

to bring out any contradictions in the statement of prosecution witnesses. 

However, there is no material on record to show that accused Gileswar Baruah 

went to the parental house of PW 1 and assaulted her along with other accused 

persons. The fact that PW 2 while deposing before the Court has left out the 

names of Rinimoni Modahi and Pulakesh Modahi, cannot be held to be a major 

discrepancy which could be fatal to the prosecution case as, a witness, though 

wholly truthful is liable to be overawed by the Court’s atmosphere and is liable to 

get confused or mixed up when interrogated in court. The subconscious mind of 

the witness sometimes so operates on account of the fear of looking foolish or 

being disbelieved though the witness is giving a truthful and honest account of 

the occurrence witnessed by him. Perhaps it is a sort of a psychological defence 

mechanism activated on the spur of the moment. Apart from the evidence of PW 

2, the evidence of PW 1 has been corroborated by PW 3 which shows that 

accused Sangita Khanikar, Makani Baruah, Kailash Khanikar and Rinimoni Modahi 

were present at the place of occurrence on the day of the incident. The evidence 

of PW 4 corroborates the evidence of PW 1, PW 2 and PW 3 with regard to the 

fact that the accused persons took away the trunk of PW 1 and it shows that 

accused Pulakesh Modahi had also gone along with the other accused persons on 

the date of the incident and helped them in carrying away the trunk. This shows 

that accused Pulakesh Modahi had the common intention of committing the said 

offences with that of the other accused persons and hence he falls within the 

ambit of Section 34 IPC, though he might have not entered the premises of the 

house of informant/PW 1. Discrepancies which do not go to the root of the 

matter and shake the basic version of the witnesses cannot be annexed with 

undue importance. More so, when all the important probable factors echoe in 

favor of the version narrated by the witnesses. 

 



 

 
 

SEC 498-A IPC : Husband or relative of husband of a woman subjecting 

her to cruelty—Whoever, being the husband or the relative of the husband of a 

woman, subjects such woman to cruelty shall be punished with imprisonment for 

a term which may extend to three years and shall also be liable to fine. 

Explanation.—For the purpose of this section, “cruelty” means— 

(a) any wilful conduct which is of such a nature as is likely to drive 

the woman to commit suicide or to cause grave injury or danger to 

life, limb or health (whether mental or physical) of the woman; or 

(b) harassment of the woman where such harassment is with a view 

to coercing her or any person related to her to meet any unlawful 

demand for any property or valuable security or is on account of 

failure by her or any person related to her to meet such demand. 

  

20. In the backdrop of the discussions made above and after construing 

Section 498-A IPC, I am of the considered opinion that the accused Mridul 

Baruah was at the parental house of the informant on the day of incident where 

other accused persons namely Sangita Khanikar, Kailash Khanikar, Rinimoni 

Modahi and Makani Baruah also came and assaulted PW 1 and while PW 1 

escaped and was on the run she fell in a ditch after which the accused persons 

took away the trunk of PW 1. Accused Pulakesh Modahi also contributed to the 

offence as it forms part of the same transaction.  Explanation (a) to Sec 498-A 

IPC includes any wilful act which causes or is likely to cause grave injury or 

danger to life, limb or health (whether mental or physical) of the woman. In the 

present case in hand, it is clear that the said accused persons assaulted the 

informant and in consequence she fell in ditch, while she tried to escape, which 

caused danger to her life or limb or health and falls within the sweep of sec 498-

A IPC. As such it is clear that they were present at the place of occurrence on the 

day of incident and have assaulted the informant and thereby found guilty of the 

offence u/s 498-A IPC. The prosecution has thus been able to prove its case 

against the accused persons namely Mridul Baruah, Sangita Khanikar, Kailash 

Khanikar, Makani Baruah, Pulakesh Madahi and Rinimoni Madahi u/s 498-A/34 

IPC beyond reasonable doubt. However, with regard to accused Gileswar Baruah, 

there is nothing on record to show that he gave a love letter to PW 1 or wanted 

to have an illicit relationship with her. Though PW 1 stated in her cross-

examination that police took the Xerox copy of the said letter from her but it is 



 

 
 

seen that neither the copy of the said letter has been seized by police nor any 

other prosecution witness has corroborated the evidence of PW 1 in this respect. 

Thus, the prosecution has failed to prove the guilt of the accused Gileswar 

Baruah u/s 498-A/34 IPC beyond reasonable doubt. 
 

 

WITH REGARD TO POINT FOR DETERMINATION NO. 1: 

 

21. Section 442 IPC : House Trespass—Whoever commits criminal 

trespass by entering into or remaining in any building, tent or vessel used as a 

human dwelling or any building used as a place for worship, or as a place for the 

custody of property, is said to commit “house-trespass”. 

 

22. Section 441 IPC : Criminal trespass—Whoever enters into or 

upon property in the possession of another with intent to commit an offence or 

to intimidate, insult or annoy any person in possession of such property, or 

having lawfully entered into or upon such property, unlawfully remains there with 

intent thereby to intimidate, insult or annoy any such person, or with intent to 

commit an offence, is said to commit “criminal trespass”.  

23. Construing both the sections, I am of the considered opinion that in the 

present case in hand the accused persons namely Sangita Khanikar, Kailash 

Khanikar, Makani Baruah, Pulakesh Madahi and Rinimoni Madahi though lawfully 

entered the house of PW 2 but having lawfully entered there, committed an 

offence by assaulting PW 1 and has been found guilty u/s 498-A IPC as discussed 

in point no. 2. Thus, the accused persons Sangita Khanikar, Kailash Khanikar, 

Makani Baruah, Pulakesh Madahi and Rinimoni Madahi have been found guilty of 

the offence u/s 448/34 IPC. With regard to accused Mridul Baruah, it is evident 

from record that he was already present at the parental house of the informant. 

Being the husband of PW 1/informant his entry is lawful but he assaulted the 

informant along with other accused persons thereby attracting the ingredients of 

Section 442 IPC. As such accused Mridul Baruah is also found guilty u/s 448/34 

IPC.  

 

 

WITH REGARD TO POINT FOR DETERMINATION NO. 3: 

24. PW 1, PW 2 and PW 3 have stated that on the day of incident the 

accused Mridul Baruah who was already present there took away the trunk of PW 

1 along with other accused persons namely Sangita Khanikar, Kailash Khankar, 



 

 
 

Makani Baruah, Rinimoni Modahi and Pulakesh Modahi after assaulting PW 1. 

During cross-examination, the above witnesses denied all the suggestions put to 

them. Nothing have been elicited from the prosecution witnesses in favor of the 

accused persons. More so, PW 4 has stated that he saw from his shop that 

accused Pulakesh Modahi and one another were carrying away the trunk. As 

such, I am of considered opinion that the prosecution side has been able to 

prove the charge u/s 379/34 IPC against the accused persons namely Mridul 

Baruah, Sangita Khanikar, Kailash Khankar, Makani Baruah, Rinimoni Modahi and 

Pulakesh Modahi. 

 

25. Thus, from the totality of the evidence as discussed above, I am of the 

considered opinion that the evidence of the informant as PW-1 is reliable, 

believable and trustworthy. Moreover, the corroboration extended by PW-2, PW 3 

and PW-4 further consolidate its veracity.  

26. It is worth mentioning here that the learned counsel for the defence has 

also argued that the prosecution has been unable to prove the guilt of the 

accused persons beyond reasonable doubt. But let me take this opportunity to 

point out that a reasonable doubt is not an imaginary, trivial or merely possible 

doubt but a fair doubt based upon reason and common sense, growing out of 

evidence.  

27. Often, if a case is proved perfectly, it is argued that it is artificial. And if it 

has some flaws, which is inevitable as human beings are prone to err, it is 

argued that it is too imperfect. Proof beyond reasonable doubt is a guideline, not 

a fetish. A judge presides over a trial not merely to see that no innocent man is 

punished but also to see that a guilty man is punished. 

28. Hence, in the light of the evidences on record, it has to be recognized 

that the guilt of the accused person has been proved to a point as would be 

believable for a prudent man under ordinary circumstances. In relation to the 

case in hand, the accused persons cannot take shelter under the umbrella of 

reasonable doubt, for no such doubt exists in the case. 

29. Physical and mental harassment by a husband or any relative of such 

husband meted out to the wife for failing to fulfill the unlawful demand for 

property or any other reasons amounts to cruelty as defined under section 498 A 

of The Indian Penal Code. 



 

 
 

30. Thus, in the backdrop of the above discussions, I am of considered 

opinion that the accused Mridul Baruah who was already at the house of PW 1 

assaulted PW 1 on the day of the incident along with Sangita Khanikar, Kailash 

Khanikar, Rinimoni Modahi and Makani Baruah and accused Pulakesh Modahi also 

contributed to the offence by taking away the trunk which belonged to the 

informant/PW 1 and was also in her possession at that time. Thus, the above-

named accused persons have been found guilty u/s 498-A/448/379/34 IPC. 

 

 

 

 

 

 

 

ORDER 

31. Situated thus, I am of the considered opinion that the prosecution has 

been able to prove the ingredients of section 498-A/448/379/34 of the Indian 

Penal Code beyond all reasonable doubts against accused persons Mridul Baruah, 

Sangita Khanikar, Kailash Khanikar, Makani Baruah, Rnimoni Modahi and 

Pulakesh Modahi. However, I have not found any materials against the accused 

Gileswar Baruah. Accordingly, he is acquitted from the charge u/s 498-A IPC.  

32. I hold the accused persons, Mridul Baruah, Sangita Khanikar, Kailash 

Khanikar, Makani Baruah, Rnimoni Modahi and Pulakesh Modahi guilty of the 

offence punishable under section 498-A/448/379/34 of the Indian Penal Code 

and convict them accordingly for the offences. 

33. I have considered the applicability of sections 3 and 4 of Probation of 

Offenders Act to the convicts while keeping in mind the object and purpose of 

inserting section 498-A in the Indian Penal Code. I have also not lost sight of the 

ever-increasing vice of unlawful demand for dowry and the ensuing cruelty which 

have systematically corrupted the institution of marriage. Then, there is also the 

case of a woman who left the paternal home with the hope and dreams of a 

good future with her husband but whose dreams lay shattered after being cruelly 

forced to leave her matrimonial home. In the instant case, the accused persons 

even assaulted the informant at her parental house. Hence, on such grounds, I 



 

 
 

am not inclined to extend the benefit of sections 3 and 4 of the Probation of 

offenders Act to the convicted person.  

34. I have heard the convicted persons on the point of sentence under 

section 248(2) Criminal Procedure Code. I have also considered the matter of 

sentence to be imposed upon the convicted persons namely Mridul Baruah, 

Makani Baruah, Sangita Khanikar, Kailash Khanikar, Rnimoni Modahi and 

Pulakesh Modahi. Considering the facts of this case, I am of the opinion that the 

maximum punishment of 3 (three) years provided under section 498-A of the 

Indian Penal Code need not be imposed upon them. A lenient sentence of 

imprisonment with fine in respect of section 498-A/34 IPC and fine in respect of 

sections 448/379/34 IPC will suffice the ends of justice.  

35. Accordingly, in respect of Section 498-A/34 IPC, I sentence the convicts 

Mridul Baruah, Makani Baruah, Sangita Khanikar, Kailash Khanikar, Rnimoni 

Modahi and Pulakesh Modahi to undergo rigorous imprisonment (R.I.) for 1 (one) 

year and also to pay a fine of Rs.10,000.00 (Ten Thousand Rupees Only) jointly 

in default to undergo further simple imprisonment (S.I.) for 6 (six) months for 

the offence. Any period of jail custody already undergone by them shall be set 

off against the sentence of imprisonment imposed. 

36. Accordingly, in respect of Section 448/34 IPC, I sentence the convicts 

Mridul Baruah, Makani Baruah, Sangita Khanikar, Kailash Khanikar, Rinimoni 

Modahi and Pulakesh Modahi to pay a fine of Rs. 500/- each. (Five hundred only) 

in default to undergo further imprisonment (S.I.) for 15 (fifteen) days for the 

offence. 

37. In respect of Section 379/34 IPC, I sentence the convicts Mridul Baruah, 

Makani Baruah, Sangita Khanikar, Kailash Khanikar, Rinimoni Modahi and 

Pulakesh Modahi to pay a fine of Rs. 500/- each. (Five hundred only) in default 

to undergo further imprisonment (S.I.) for 15 (fifteen) days for the offence. 

38. It is further ordered that in the event of realization of the fine amount, it 

shall be paid to the informant Smt. Jonaki Devi as compensation under section 

357(1)(a) of the Criminal Procedure Code. 

39. Let a copy of the judgment be given to the convicted persons 

immediately free of cost as per the provisions of Section 363(1), Criminal 

Procedure Code. The convicted persons are also informed of their right of appeal 

against the judgment and order of conviction and sentence. 



 

 
 

40. The accused person Gileswar Baruah is set at liberty forthwith. The bail 

bond of the accused person Gileswar Baruah shall remain in force for a period of 

six months from the date of this order. 

41. The judgment is delivered in open court and pronounced in presence of 

the Ld. Counsel for the convicted persons and the accused person. 

42. Given under my hand and seal of this court on this 13th day of July, 2018. 

     

 

 

                                             (Anurup Bordoloi) 

Munsiff cum JMFC, Tihu 

Typed by me,  

 

(Anurup Bordoloi) 

Munsiff cum JMFC, Tihu     

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 

 
 

:A P P E N D I X: 

1. Prosecution witnesses: 

P.W.1- Smti. Jonaki Devi 

P.W.2- Sri Ajit Ch. Sarma 

P.W.3- Smti. Gita Devi 

P.W.4- Sri Pasupati Pathak 

P.W.5- Md. Moti Rahman 

P.W.6- Gopal Talukdar 

 

2. Prosecution exhibits:  

Ext.1- Ejahar 

Ext.2- Sketch Map 

Ext.3- Charge Sheet 

 

3. Defence witness:  Nil 

 

4. Defence Exhibits:  Nil 

 

5. Court Witness:  Nil 
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